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15 Febrtir- ry If 55 


K" e mo randum for: Inspector General 

mbjeet : Rights Arising cut cd I eierd Employment 


1. We harWr the thought tfert the c nttnlioiui vhich .itt often 
advanced la rapport of tin rec cm mead aliens lor rtiiaf of Gove rani it 
officers, employees, ®»d agents, arising out of alleged mistake or 
error, are la part based on a misconception of (a) tie errployer- 
employee relationship where the Government acts as the employer; 

(b) the nature of public office mad trust; <c) public lands; md (d) the 
eoancniHtlal rights, obUgtdaw and limitations that flow from, the 
aforesaid. Some reference hereto may be helpful. 

2. II hee been frequently stated that Gereroneat employroen* 

involves the surrender of certain rights, mi this is properly so, it r 
when the sovereign acts in the CU-ld of civil service, it may do so <x. 
such terms and conditions as it sees fit tc impose, ft goes without 
saying that there is UKle rppr-rtsnlty for judicial review of adminis- 
trative discretion when applied to tbs executive administration of 
Government hairiness hi which the public interest predominates, 
when the legislriivc body creates rights in individuals against the 
Government, It may do so en its own tents and may even limit tho* e 
individuals to administrative remedies, t obviously, if * right is 
conferred by statute, then there is * By understood 

statutory sense, e.g. , the l-Ioyd -JLsFellette and Vet® ran* * Preference 
Acte. In matters concerning the executive rise inlstr atlca of Geftm> 
meet business, tbs employee assumes no independent bargaining 
position by virtue of bis Government en ,.ioyn eat. C ther examples 
come to mind. Under the Taft -ft art ley Uv, while Cove ram eat 
employees may belong to ndc-nt, participation hi strikes .is unlawful 
end such employees are subject to immediate discharge -»1 for- 
feiture of civil service status. Under the Hatch Act, Federal employee 
are precluded from active participation is political management or 
political campaigns. Under the various loyalty and security stands -d u 
which have existed ha the executive establishments, Gov* mm eat 
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m*. subject to dismissal If lavestigfctioa ntv«ft!« m fcHmg 
to- measure Up to c«rl»in ituMory **d rtgalbtftTy standards. fee 
the *b««**c« «C * right, tfee statute# rad Implementing 

regulations «« *4miai*te»ed by tike appropriate Covensont agency 
era the inevitable etandsrds to «Mcfc the propriety of disbursements 
*esw* be fet tbs absence of legal Impropriety on tbs part 

of tfee a dmi n iste ring or nyiatery agency, the officer or employee 
Is bound to accept tfee decision with finality mm 
of employment, 

$. Three example* ere- Illustrative. 

MW lath* reader. MCieii. Gen, l?f Involved the 
©f «. retired Jiav&i 


of service to tfce position 
of Assistant IDepetf Craaratosioser, Bares* of late mol Eefcrae, a 
permanent f«tl*tinre peeitf ra. T fee Coreptretler General rated tfest 
the appointment wee wo Id *fe initio. tint there wee m> wBority whereby 
the civilian position might be retained end an election mad* to receive 
either the retired pay or tfee eempeaeafira of the civilian poeitiuo sad, 
f# tfee* there wee an entitlement to compeneMien for services 
In II Cfflmi?. Gen. 53 f . an employee re ceive d » 
travel advene# raid nsfratied the foods in reporting to fete Href, dwty 
station. Tfee advance was granted onrfer apparent administrative 
authority* Tfee Coeeptre^er General referred to tfee long-establiiited 
cede that: eat employee meet beer tfee exprase of reporting to Me first 
duty station, where Me eemfrtmee&on is fisted fay low or regulation. 

Tfee Comptroller General ecknovledged tfest tfee advance of fends 
wan errranan# but emffferaiend tfest such action did not j>r»elsr’« 
recovery by the Government since it was * well -settled principle 
tfeet tfee United States was .not brand or estopped fay on erroneous pay- 
ment made by fete officer#* with or without jurisdiction, sod whether 
made rader mistake of feet or of lew. In lefeasra r », . Hailed State e>, 

ITS F 2nd 412* an Array cilice r was gyswteS 'a eer diei&' ^'jIS. 00 ' '* 

** PtftA funds to absorb tfee high cost of living in Weelrfagtra* V, C. 

. tfee District Court found tfest a verbal ruling fesd been 
secured from the Comptroller General to the effect that tfee ff&A 
funds' could, lx lawfully used for said purpose, the Comptroller 
General disallowed Hie payments upon tfee submission of 'tfee voucher 
sac! sought collection In tfee aggregate to of $3. 3#$. T fee metier 
was token to the Conrt of Appeal# fay the officer where fee received 
ra adverse decision. One of tfee argument* advanced by tfee appellant* 
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wc believe to be of interest, w&« ikt ft greet injustice would 
be don* wham military officers wer« being called upon to serve their 
country In various civilian field# end could only ley claim upon the 
entitimeot$ cf isUittry office. The court acknowledged gfcaft 
military pay of an officer might be ’Wholly inadequate H hfffi 

to discharge the duties of s civilian office requiring greater 
expend Mure ® . However, the Court held that this was a matter of 
legislative concern and* in the »b#ence of an expression by t he legis- 
lative body, the payment »o«l be held to have been Improper 

therefore for collection with ns. apparent regard as to whether It had 
been expended. 

4. 'fee believe that a. basic philosophy attache# to there eases 
which, we repeat, are merely Illustrative of what can end dene 
happen ha the executive administration of Government business. A 
quick reference to the decisions of the C omptref ler Ge n eral the 
Court of Claim# will document this statement a thousandfold. We 
believe tkt the risks and burden® which o|>pe?ir to affect employee a 

be better unde ratood If #©*re consideration I# giv en to the bn tic 
concepts of public office, the position of the Gove rnm ent e# a never- 
«ign, the characteristic# of public funds, the. status of improper 
payments of public fund*, nasi the immunity of the Government from 
certain defense® which nr# normally available in the arena of private 
litigation. As previously indicated, the positlivn of t he Government 
In -the- field «f civil service is « matter nf privilege. The employee 
enters upon hi® employment upon rueb term# and conditions ## the 
sovereign prescribes. If a right is granted, it may be granted with 
qualifications or no qualifications. There l® considerable: taw on the 
subject that ® public office la not property within tee Cewfeituttenel 
guarantee, that the emoluments thereof are subject to legislative 
modifications #«4 control, end, generally shaking, that the nature 
<sf the relation <sf a public officer to the public is inc <>n#iste nt with 
either » property or a contract right. Taylor and Marshall v. 

SSSliliS y 1}, ITS 0. ?•. S4S, 2i> Ct. §90, 44 Lawyers 1 Edititn 

us?. 

5. The Court# have had the occasion to comment upon tee 
refusal by an executive establishment to grsnt tioniil leave to St# 
employees, the refusal of which involved » loss of such leave. The 
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oftk Gemxt Sact TimM v. Giegenflaek (ti r. 
*» considered inter* stint. 


945, f47> 


*** statutes, Uavc «f absence tentatively accrues 

* t> * l> * flc i » y y by Vistne of bis service, yet is net earned In 
tbe iMi tl*l Us »•§* is earned, which becomes absolutely 
4»« and' inevitably payable upon Us performance pf U* work. 
But the leave nuts! be specialty sought, granted, and used, 
under certain conditions and within certain times, determined 
wttMu tbs statutory maxim um »nd regulations, by the public 
printer, vritfe dne regard to the need* of the service and 
justice to the individual. The nature of this leave is veil 
described by the Court of Claims in Barristm v. United 
^testes, 24 €t. Cl* 259, 27© i ’The law imposes feg rf h the 
duty and the responsibility of granting or refusing leaves of 

absence exclusively upon the ubltc .Printer* It is bis duty 
t® administer the statute according in its spirit mad intent 
and wkb » proper regard to the just interest a of bat h pare*#. 

■^ii is ftufborlsHMi to administer it by * rcgul ft tt-ons, * end' may 
prescribe general rule® which would practically 
individual applications. Bm may make the leave of absence 
dependent upon g m>4 conduct* and in tbs exigency of pressing 
work, when other employees could not be procured, he m »«ld 
be justified in refusing it altogether. The employee has no 
legal right to a leave of absence until it fee gra nte d, *«*-■* 
em no more dictate when he will take his vacation than a 
student |» college or a hoy in school* The Public Printer 
must determine the times and &e« eoa# omf periods of 
absence# as tbe need* or exigencies of his department may 
permit, * " 


*** 4 F« Supp. 233, ifet- Court commented upon the 

properties of a public office. Ago in, we believe the languag e in he 
pertinent. 


... & has been repeatedly held that public office is not an 
inherent property right within the protection, of the Fourteenth 
Amendment to the Federal Constitution. The regulation of a 
calory or the cu rt*ilro*mt oi appointment -to an office are w 4 
within the import &£ the term 'contract*, or within *b» verted 
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■private personal ii^« protected % tie amendments te Hie 
Ceastttutioa. £» the Streets* Court **y* in Butler -at *L v. 
Pennsylvania. Haw. (Si XS.S. > 492, at page 417, OL.U 
472s *Tky are function* appropriate to 4nt clause of 
power* awl obligation* by wWcb government# mm enabled, 
awl are e«llc4 upon, to foster and promote the general 
good; functions, Ikertiort, which government# c»saet fee 
presumed to have surrendered, if indeed they eon under any 
clrewmetancee he justified In aurrendering there. * 


(2) JtoMfc effltee* »r« mere agencies or tenet# and 


not property a# such. The nature of the relation of a public 
officer to the public |* teeenslateut with either property or 
contract righto. The establishment of a contrary principle 
would arrest everything like progress or insprovcBscB# In 
government, awl ten latter would become one great pension 
establishment or which to quarter a, 'host of sinecure*. * 

Butler v. Penasylvsal* , supra; Taylor It Marshall y« Beckham , 


ITS U.S. £42, 29 «. Ct. 1609, 44 U S«. UfT. 


4. It goes wttkn# saying, for reasons of public policy, that 
the sovereign cannot' be sued hi it# own courts or in eng' other, without 
its consent and persntenion* This principle has been uniformly 
recognised and enforced both by the Federal and the state court# since 
the f ouwttetten «f the Ctovernment. ' uly when ten sovereign he* vote**- - 
tartly placed itself in Use po sition of a litigant, whether la tea own ’ 
courts or otherwise, will it be held to have laid a vide Its sovereignty 
snd tc. M-ve assumed tea garb «a£ an ordinary litigant, ft I# also- a 
principle of tmMic policy that teas public interests should not be 
pm judiced by tee mistake or negligence of it* officer* or employees 
to whose care they are confided, surf, consequently* we have the rule 
teat tee sovereign when asserting rights is not bound by statute® of 
limitations, baches, estoppel, or any .tier a0im»ativ« delease*, 
unices tee legislative body ha* clearly manifested «» intention to the 
contrary. This is the almost universally stated rule to tee court* 
where tbs Gove rameat sues «• & yistetifX. The af ere said principles 
ha ve evolved to most Instance* out of tee non-em ployee relationship 
and' it mould follow as « matter of logic, a fortiori, test n lesser 
®8S sat of' actionable right is possessed by the sovereign*# aggrieved 
employees, lienee, this office has stated upon occasion that it would 
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tiiH i LitilftL iiitfL / 

jtlft ffifl y by a p rdbilc officer *.** Iteble sat aegpo «t 
bono *& reload 

« As & general rate, ««rf on graareis of fftiite 
the «*wm£ be bmaid by Hi* «f I** 'ftttft**** 


HMtffkMM. Tbera I* no «ft]»«4V*ae» « praps**? . 
jwtm. ¥'i*at le involved to the md case* which te™ ** 

attention of Ode office le the overpayment of *»®d* l» wfcleb the 
fadivtdunl had no, sad softy »mi have. **y **#*• TS * ***** **** 

|ad*ci»4 reasoning le b»t th* Individuals coace 
mora ttftft they were IwwfctUy entitled to, ®**t i 
involved era tlic pnblic feme**, *«ch tead#, ia g 
CC nity # ought to be rataraed to the public tram 


of the 


» v. 


is suffered fee pertinency: 


'•'The g^eeraas cat's sot&eatiottj, briefly * I* thnt, as 
& general proposition of tew, established hf * l ®** Um ®f 
decision*, it may stwoys recover heels mceoeye improperly 

UM ftJCMn.Tfyjc OfftY 
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by Its o&kttr* to ft****:®* ms* «stitle£ ibsrotei &M H 
l« taromateriil wtetiber mch poymoBt* mm main wodoi * 
«f l»w *>* wfeffttwr b*c*tt*« i» «xc<»* at 

Authority, or 1 hmmk£ «jxm »» *ry<m#««* Imfar&mttm&m of t> 
contract later M to b* incvmct, or became* of the 
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fil public fnax 
ill 

to fee ft good 

* -One It th*t fey long continuance of the 

pBf»«0U with iaaawtedg* of the feet* the Halted $t*te# 
l» estopped to recover. A voluntary p^ywia mode by an 
individual under no of fact It ordinarily net recoverable, 

bee mite he mty do wfeftt he- wills with hie own money. Bat the 
rule i« quite otherwise In payments of public money mode by 
public officers. Motfolh C<>mXy v. Cook, 211 Matt. 1$0, 
f? N. E. f1» # Aim., Cat. tfl-SB* 65# sad net«. They have 
no right of disposal of the money, but must set according 
to law, the law operating as ft limitation on their authority 
to pay. Hatted States v. Barchart!. 125 0. S. 176, * I. Cl. 

I, 3ft h. Ed'. 66C The long eonknusne e mff overpayments 
made doe* not prevent their recovery, even when 
coj&raetoal relation# are involved, Grand Traafe Western 
Ky. Co. v. B. 252 tt. £ . 112, 40 S. Ct. %Q% 64 U Ed. 

484. Much lose where, as here, no contract ha# been, 
mad* on the fslth of them, for a soldier*# ecrylcea and g»V 
atro regulated wholly W law. (Emphasis supplied) While 
there I# hardship ha recalling money which he# probably 
been spesti, there la no heal# Jor ?m estoppel because of * 
change of' condition an the faith of the esnsduc* or representa- 
tions of awatbea, 

respect to the «vaiI*Wlifty of affirmative defenses, 
lachee, acetate of limitations , <m the- pert of 
i, eaatxmiag they possess an actionable right, 
and private parties, It may be aim ply stated that the Ckrteramcnt, 
acting in Its governmental capacity, that 1®, in the exeottw admlnde- 
trsttion of Gove rum eat business, esmswst be bound- or estopped by the 
xtsm?m-G&owi& act* of It# agent®, and more as, by the act# of its 
officers an! employees. Aat la frcftuectly elated, knowledge of 
Geveramect law and regulation# Is imsmftafele to officer# «nd emplfjyec®. 
The coroll® ry praposltiau In the area of private litigation la that the 
authority of an. officer or »g«at to act in behalf of the Government 


- 5 
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mm ft item- imam He CoiwHiitortioa a* & Fed«*»t etefaac. Such 

pammu* m&f **efc eartfeortty *• I# gi**a t® tfcem «iHe» «t- 
f***«Sy ©f fey a«c«***vy toj»iic*tl*rn II I* gen* rally held tfe*t 

He risk «f l««k #t foUe a» Hom dealing «IH He Coveras^. 
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